THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of the
foll om ng design claim

The ornanental design for a cake cutting knife as
shown and descri bed.

1 Application for patent filed Novenmber 21, 1997.
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As seen in Figures 1 through 7, the uncurved top surfaces
of the blades are flush with the top surfaces of the handle
portions of the cake cutter, and the |ower surfaces of the
handl e portions are in a near right-angle relationship with
vertically extending portions of the blades. The cutting edge
of the blades is straight, and this straight edge fornms a
rounded right angle with the vertically extendi ng portions of
the blades. The cutting edges of the blades are also in a
parallel relationship with the top surfaces of the handle
portions and the uncurved top surfaces of the blades. The top
surfaces of the blades sl ope downwardly and neet at a V-shaped
junction. The height of this V-shaped junction is |ess than
the height of the two vertically extending portions of the
bl ades.

The references relied on by the exam ner are:

Haugl and 2,600, 646 June 17,
1952
Har vey D159, 729 Aug. 15, 1950

The design claimon appeal stands rejected under 35
Uus. C
§ 103 as obvious. As evidence of obviousness, the exam ner
relies on Haugl and because it “is simlar to applicant’s
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[design] in overall appearance except for the handle, the
bl ade being straight off the handle and a non-serrated bl ade,”
and Harvey because he shows “a handl e and the bl ade being
straight of [sic, off] the handl e and a non-serrated bl ade
simlar to the clained design” (paper nunber 5, page 2). The
exam ner states (paper nunber 5, page 2) that:
It woul d have been obvious to one of ordinary

skill in the art at the tinme the invention was nade

to nodify the reference to Haugland by substituting

t he handl e, showi ng the bl ade straight off the

handl e and providing a non-serrated bl ade as taught

by the reference to Harvey. The resulting article

being strikingly simlar to the clained design. The

clainmed article fails to provide an appearance over

the references to warrant patentability.

Appel lant has listed a plurality of differences between
t he di scl osed and cl ai mred cake cutting knife design and the
cake slicer disclosed by Haugland (Brief, pages 5 through 7).
Appel I ant then argues (Brief, page 7) that “even though they

are functionally simlar, the article of the present invention

is significantly different fromthe article of Haugland in

overall ornanental appearance.” Wth respect to the conbi ned

t eachi ngs of Haugl and and Harvey, appellant argues (Brief,
page 8) that “the Exam ner has not pointed out any teaching or
even renote suggestion in Harvey that the teachings thereof
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woul d be applicable to a cake cutter device of the type to

whi ch the present invention (and Haugl and) pertains.” *“That
is, even though Harvey discloses a non-serrated bl ade and that
t he bl ade conmes straight off the handle, these features are
notoriously well known in the general knife art and there is
still no teaching or suggestion in Harvey to apply these
features to the cake slicer of Haugland to achieve the overal
vi sual appearance and ornanental effect of the clainmed present
i nvention” (Brief, page 8).

In response to appellant’s argunents, the exam ner argues
that Haugland is a proper Rosen? reference because it has “the
sanme ‘design characteristics’ as the clainmed design” (Answer,
page 3), that “[w]hile there may appear to be a ‘nultitude of
differences’ it is still believed that the overall appearance
of the clained design is net by the prior art” (Answer, page
3), that “Harvey is believed to be a proper secondary
reference as a knife is in the same U S. class as a cake
slicer/cutter, hence an anal ogous art and well within the

know edge of a designer with ordinary skill in the art”

21nre Rosen, 673 F.2d 388, 391, 213 USPQ 347, 350 (CCPA
1982) .
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(Answer, pages 3 and 4), and that “the applied references are
so related that the appearance of features shown in one would
suggest the application of those features to the other”
(Answer, page 4).

Reference is nmade to the brief and the answer for further

detail ed positions of the appellant and the exani ner.

OPI NI ON
We have carefully considered the entire record before us,
and we will reverse the obviousness rejection.
Appel l ant’ s argunents to the contrary notw t hstandi ng, we

agree with the exam ner that Haugland is a proper Rosen

reference, and that the cake cutter of Haugland and the knife
of Harvey are “so related that the appearance of certain
ornanental features in one . . . would have suggested
application of those features to another.” 1n re Cho, 813
F.2d 378, 382, 1 USPQ2d 1662, 1663 (Fed. Cr. 1987). For
exanpl e, Harvey woul d have suggested a bl ade straight off the
handl e and a non-serrated bl ade to Haugl and.

Wth respect to the other differences between the
nmodi fi ed Haugl and design and the di scl osed and cl ai ned desi gn,
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we do not agree with the exam ner that “these differences seem
to be de mnims when taken as a whole” (Final Rejection, page
2). For exanple, the curved upwardly extending portions of
the blades that join the | ower portions of the handles in the
nodi fi ed Haugl and cake slicer are very different fromthe
substantially straight portions in the disclosed and cl ai ned
design. According to the appellant, “Haugland nakes it appear
that the handle is attached to an extension of the bl ade
rather than directly to the blade as in the present invention”
(Brief, page 6). W agree. Even with the blades straight off
the handl es, “the handl es of the Haugl and cake slicer curve
outwardly” whereas the handl es of the disclosed and cl ai ned
design are straight (Brief, pages 6 and 7).

In summary, the overall ornanental appearance of the

clai med design is not suggested by Haugl and and Harvey.



Appeal No. 2000-0553
Application No. 29/079, 653

DECI SI ON
The decision of the exam ner rejecting the design claim
under 35 U.S. C. § 103 is reversed.

REVERSED

KENNETH W HAI RSTON
Adm ni strative Patent Judge

BOARD OF PATENT
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JEFFREY V. NASE APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES
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PETER F. KRATZ
Adm ni strative Patent Judge
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